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Finance and Constitution Committee 

19th Meeting, 2019 (Session 5), Wednesday 18 September 2019 

Referendum (Scotland) Bill evidence  

Introduction 

1. On 28 May 2019, the Scottish Government introduced the Referendums
(Scotland) Bill which aims to provide a legal framework for holding referendums on
matters that are within the legislative competence of the Scottish Parliament.

2. The Policy Memorandum explains that the Bill covers a range of issues which
can be broken down into three main headings—

• The framework
• Conduct of polls and counts
• Campaign rules

3. The policy objective of the Bill “is to put in place a generic framework for
referendums that provides technical arrangements which can be applied for specific
referendums.” The purpose of the Bill as set out in the Policy Memorandum is to
ensure that—

• entitlement to vote is in accordance with clear principles and is determined in a
fair and consistent manner;

• voting and counting processes are clear and transparent, operate smoothly and
effectively, and are subject to effective controls and audit; and

• campaigns leading up to a referendum are well regulated and independent from
Parliament and Government.

Evidence 

4. The Committee’s Adviser has produced a briefing on the Bill and SPICe also
published a briefing on the Bill.

5. The Finance and Constitution Committee is the lead Committee for Stage 1
scrutiny of the Bill and issued a call for views on the Bill which closed on 9 August
2019. The Committee received 15 submissions from the following—

• FCC/S5/19/RB/1 Written submission from Professor Fisher (174KB pdf)
• FCC/S5/19/RB/2 Written submission from Dr Alan Renwick (244KB pdf)
• FCC/S5/19/RB/3 Written submission from the Association of Electoral

Administrators (170KB pdf)
• FCC/S5/19/RB/4 Written submission from the Electoral Management Board

for Scotland (261KB pdf)
• FCC/S5/19/RB/5 Written submission from the Scottish Assessors Association

(752KB pdf)
• FCC/S5/19/RB/6 Written submission from the Electoral Commission (172KB

pdf)
• FCC/S5/19/RB/7 Written submission from the Faculty of Advocates (661KB

pdf)

https://www.parliament.scot/parliamentarybusiness/Bills/111844.aspx
https://www.parliament.scot/parliamentarybusiness/Bills/111844.aspx
https://www.parliament.scot/S5_Finance/General%20Documents/Alistair_Clark_Briefing.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/6/19/Referendums--Scotland--Bill/SB19-41.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112120.aspx
https://www.parliament.scot/S5_Finance/General%20Documents/001_Prof_Fisher.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/002_Dr_Alan_Renwick_(2).pdf
https://www.parliament.scot/S5_Finance/General%20Documents/003_Association_of_Electoral_Administrators.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/003_Association_of_Electoral_Administrators.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/004_Electoral_Management_Board_for_Scotland.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/004_Electoral_Management_Board_for_Scotland.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/005_Scottish_Assessors_Association_-_Electoral_Registration_Committee.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/005_Scottish_Assessors_Association_-_Electoral_Registration_Committee.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/006_Electoral_Commission.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/006_Electoral_Commission.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/007_Faculty_of_Advocates.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/007_Faculty_of_Advocates.pdf


FCC/S5/19/19/1 

2 

• FCC/S5/19/RB/8 Written submission from Dumfries and Galloway Council
(695KB pdf)

• FCC/S5/19/RB/9 Written submission from Stevenson Trust for Citizenship
(143KB pdf)

• FCC/S5/19/RB/10 Written submission from the Institute for Government
(890KB pdf)

• FCC/S5/19/RB/11 Written submission from Dr Andrew Mycock, Dr Thomas
Loughran and Professor Jonathan Tonge (204KB pdf)

• FCC/S5/19/RB/12 Written submission from Scotland in Union (151KB pdf)
• FCC/S5/19/RB/13 Written submission from Dr T Reidy (303KB pdf)
• FCC/S5/19/RB/14 Written submission from the Law Society of Scotland

(170KB pdf)
• FCC/S5/19/RB/15 Written submission from Professor Toby James (202KB

pdf)

6. There is also an open petition, PE01754, calling on the Scottish Parliament to
urge the Scottish Government to ensure that any referendum advocating constitutional
change should have at least a two thirds majority for it to succeed.

Oral evidence 
At its meeting on 26 June 2019, the Committee took evidence from the Scottish 
Government Bill team and on 4 September 2019, the Committee heard from Professor 
Justin Fisher, Brunel University London, Dr Alan Renwick, University College London, 
Michael Clancy from the Law Society of Scotland and Jess Sargeant, from the Institute 
for Government. The Committee then heard from Dr Theresa Reidy, University 
College Cork, Dr Andrew Mycock, Reader, University of Huddersfield, Dr Toby James, 
Head of Politics, University of East Anglia and Professor Chris Carman, Stevenson 
Trust for Citizenship at its meeting on 11 September 2019.The Official report from 
those meetings can be found on the website. 

7. At its meeting on 18 September 2019, the Committee will take evidence from
Peter Stanyon, Chief Executive, and Andy Hunter, Chairperson Scotland and Northern
Ireland, Association of Electoral Administrators, Pete Wildman, Chair, Electoral
Registration Committee, Scottish Assessors Association, Chris Highcock, Secretary,
Electoral Management Board and Mark Conaghan, Chair of the Elections Working
Group, Society of Local Authority Lawyers and Administrators in Scotland (SOLAR),
Bob Posner, Chief Executive, Andy O'Neill, Head of Electoral Commission, and Dame
Susan Bruce, Electoral Commissioner, Scotland, from the Electoral Commission.

Written submissions from the witnesses are attached to this note at Annexe A. SOLAR 
did not provide a written submission as SOLAR officers made their contribution to the 
Electoral Management Board for Scotland (EMB) and their views were incorporated in 
the submission made by them. SPICe have produced a glossary of terms which is 
attached at Annexe B. 

Next steps 

8. The Committee will take evidence on the Bill at Stage 1 from the Cabinet
Secretary at it meeting on 25 September 2019.

Committee clerks 

https://www.parliament.scot/S5_Finance/General%20Documents/008_Dumfries_and_Galloway_Council.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/008_Dumfries_and_Galloway_Council.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/009_Stevenson_Trust_for_Citizenship.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/009_Stevenson_Trust_for_Citizenship.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/010_Institute_for_Government.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/010_Institute_for_Government.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/011Dr_Andrew_Mycock.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/011Dr_Andrew_Mycock.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/012Scotland_in_Union.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/013Dr_T_Reidy.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/014_Law_Society.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/014_Law_Society.pdf
https://www.parliament.scot/S4_FinanceCommittee/General%20Documents/015_Toby_James_evidence.pdf
https://www.parliament.scot/S4_FinanceCommittee/General%20Documents/015_Toby_James_evidence.pdf
http://external.parliament.scot/GettingInvolved/Petitions/PE01754
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/101355.aspx


FCC/S5/19/RB/3 

3 

Referendums (Scotland) Bill written submission from The Association of  
Electoral Administrators  

Organisation:  

Association of Electoral Administrators (AEA).  A joint response from the National AEA and 
the Scotland and Northern Ireland Branch of the AEA.  

Summary of Organisation:  
The Association of Electoral Administrators (AEA) was founded in 1987 and is the 
professional body representing the interests of electoral administrators in the United 
Kingdom.  It is a non-governmental and non-partisan body and has just under 2,000 
members, the majority of whom are employed by local authorities to provide electoral 
registration and election services.  There are eleven regional branches of the Association 
covering the United Kingdom one of which is Scotland and Northern Ireland.   

Contact Details: 

National AEA:  
Peter Stanyon, Chief Executive 

Scotland and Northern Ireland Branch of the AEA:  
Andy Hunter, Chair of Scotland and Northern Ireland AEA branch 

Call for Evidence Questions:  
Question 1: What are your views on the overall policy of the Bill? 

The Association of Electoral Administrators does not hold a view on the overall policy.  It is a 
matter for the Scottish Parliament to determine. AEA members will administer the process 
according to the legislation in force.  However, the legislation introduced must be deliverable 
by the Electoral Registration Officers and Returning Officers.  
The overall policy and principle of the Referendums (Scotland) Bill provides the legislative 
framework by providing the rules for voting and sets out the rules for how the poll should be 
conducted including campaign rules.  The rules are largely based on existing UK and 
Scottish legislation covering elections and referendums and therefore provide some 
consistency in the conduct of the polls and are deliverable.    
The Bill provides the basis for the conduct of future referendums and provides for the 
efficient passing of the next stage of legislation when required as a referendum is called. 
However, as we are sure you are aware of Ron Gould’s key principle that:  

“… electoral legislation should not be applied to any election held within six months 
of the new provision coming into force.”1   

We therefore request that the principle is followed in relation to future legislation. 
Question 2: What are your views on the extent to which the Bill reflects good practice 

in holding referendums?  

1 Independent Review of Scottish Parliamentary and Local Government Elections, Ron Gould, 

2007  

Annexe A

http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
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The Bill is based on other referendum and election legislation in relation to the conduct of 
polls and counts and from that point of view will reflect good practice.  That said, there is 
always room for improvements and the time has come for a radical review of all electoral 
procedures as outlined later in our response.  
The Association’s response to the Public Administration and Constitutional Affairs Committee 
Inquiry on ‘Lessons learnt from the EU referendum’ highlights the issues at the EU 
referendum in 2016.  All the responses received from the inquiry are available here.  
In addition, following the EU referendum in 2016, the Association published a postelection 
and EU referendum report Pushed to the absolute limit: 2016 -  the electoral year never to 
forget in which we made the following recommendations which you may also wish to 
consider:   
2-5 As with other election law, if Fees and Charges Orders remain the mechanism for 

funding specific elections and referendums, the appropriate Orders should be in place 
at least six months prior to the date of such elections and referendums.  

2-9 Any polls coinciding in the same area on the same day must be combined, but with an
upper limit on the number of polls being allowed to take place on any one day. 

7-2 As part of the party registration process, the Electoral Commission should maintain a 
list of official email addresses for the national registered parties and campaigners to 
which electoral registers and lists of absent voters may be securely sent, and ensure 
that the list is made available and readily accessible to electoral administrators at all 
times.  

8-3 The UK Government and the Electoral Commission should work together to ensure 
more effective coordination in the provision of information about future referendums, 
along with consideration of a joint single booklet.  

8-4 Consideration should be given to the wording of any national registration campaign 
prior to an election or referendum, to clarify that there is no need for an elector to 
take any further action if they have already received their polling card.  

11-3 The UK Government should consider legislative provision for the appointment of sub-
agents for future referendums.  

Question 3: What are your views on these regulation-making powers? 

The Association of Electoral Administrators does not hold a view on this question.  It is a 
matter for the Scottish Parliament to determine. AEA members will administer the process 
according to the legislation in force.  
As outlined in our answer to question 1 we would request that Ron Gould’s key principle is 
followed in relation to future legislation.  
Question 4: Should the Bill provide for the possibility of citizen – initiative 

referendums?  
The Association of Electoral Administrators does not hold a view on this question.  It is a 
matter for the Scottish Parliament to determine. AEA members will administer the process 
according to the legislation in force.  
Question 5: What are your views on the Bill’s approach as to who is entitled to vote? 

The Association of Electoral Administrators does not hold a view on this question.  It is a 
matter for the Scottish Parliament to determine. AEA members will administer the process 
according to the legislation in force.  

Annexe A

https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-response-lessons-learned-from-eu-referendum-sept-2016.pdf
https://www.parliament.uk/business/committees/committees-a-z/commons-select/public-administration-and-constitutional-affairs-committee/inquiries/parliament-2015/lessons-learned-from-the-eu-referendum-16-17/publications/
https://www.parliament.uk/business/committees/committees-a-z/commons-select/public-administration-and-constitutional-affairs-committee/inquiries/parliament-2015/lessons-learned-from-the-eu-referendum-16-17/publications/
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2016/09/aea-rep-2016-pushed-to-the-absolute-limit-the-electoral-year-never-to-forget-with-links.pdf
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However, whatever system is introduced it must be deliverable by the Electoral Registration 
Officers and Returning Officers.  
Question 6: What are your views on the extent to which the Bill will provide for 

referendum polls and counts to be run in an efficient, transparent and fair manner? 

The Bill mirrors other referendum and election legislation in the way polls and counts should 
be conducted and will therefore be conducted in a transparent and fair manner.  
However, in relation to efficiency, current legislation, including this Bill, does not take into 
account the more efficient ways of working aligned with everyday living.  For example, there 
is no provision to send poll cards via email.  Likewise, there is provision for the adjournment 
of poll in case of riot 27 (1) as with other polls, however this provision is outdated and does 
not extend to other situations such as a terrorist attack or natural disaster, for example, a 
flood or severe weather.    
In addition, you may wish to note in our recent response to the PACAC inquiry examining the 
case for comprehensive reform of electoral law.  Our response highlighted “that 

simplification, consolidation and modernisation of the legislation relating to electoral 
processes is long overdue and that without urgent and, in some cases, radical reform, 
significant and unnecessary risk will continue to exist within our democratic processes.”  
Question 7: What are your views on whether the Bill will ensure that campaigns in 

support of a referendum outcome are conducted in a fair and transparent manner? 

This question is out of the Association of Electoral Administrators remit and therefore we do 
not hold a view on this matter.     
Question 8: What are your views on the extent to which the provisions for franchise, 

conduct and campaigns within the Bill reflect lessons learnt from previous 

referendums within Scotland and the UK?  
The Scottish Independence Referendum Act was passed nearly nine months ahead of the 
poll compared with legislation for the 2011 AV referendum which only laid three months 
ahead of polling day.  The Electoral Commission recommended that future referendum 
legislation should be delivered to a similar timetable and standard as the Scottish 
Independence Referendum Act.  
The report also highlighted other important lessons, for example, holding a poll on such an 
important constitutional issue on a separate day from other elections helped both 
administrators and campaigners plan their activity more effectively and gave voters space to 
understand the issues.   
The Electoral Management Board (EMB) of Scotland provided a crucial role in advising, 
supporting and guiding the work of all those administering the referendum which helped 
ensure success. The Electoral Commission had previously recommended that the EMB’s 

role should be placed on a statutory footing for all national polls in Scotland and we continue 
to believe that this is the case.  
The House of Commons Public Administration and Constitutional Affairs Committee also 
held an inquiry into the lessons that could be learned from the 2016 EU referendum for the 
conduct of future referendums.  Following which a report was published: Lessons Learned 
from the EU referendum.  
Question 9: What are your views on whether the FM adequately identifies the financial 

implications of the Bill?  
The financial memorandum appears to identify the financial implications of the Bill and we 
are pleased to note that electoral registration costs have been considered.  Whilst the 

Annexe A

https://www.aea-elections.co.uk/wp-content/uploads/2019/05/aea-resp-PACAC-reform-of-electoral-law.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2019/05/aea-resp-PACAC-reform-of-electoral-law.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2019/05/aea-resp-PACAC-reform-of-electoral-law.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2019/05/aea-resp-PACAC-reform-of-electoral-law.pdf
https://www.aea-elections.co.uk/wp-content/uploads/2019/05/aea-resp-PACAC-reform-of-electoral-law.pdf
https://publications.parliament.uk/pa/cm201617/cmselect/cmpubadm/496/496.pdf
https://publications.parliament.uk/pa/cm201617/cmselect/cmpubadm/496/496.pdf
https://publications.parliament.uk/pa/cm201617/cmselect/cmpubadm/496/496.pdf
https://publications.parliament.uk/pa/cm201617/cmselect/cmpubadm/496/496.pdf
https://publications.parliament.uk/pa/cm201617/cmselect/cmpubadm/496/496.pdf
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memorandum acknowledges the costs will have been reduced since the Scottish 
Independence Referendum as a result of Individual Electoral Registration (IER) being 
introduced, we would ask that these costs are kept under review at the time a referendum is 
held.    
It is imperative that all actual and necessary reasonable costs are funded and that the full 
costs of conducting a referendum are met by the Scottish Government and not the local 
authority subsidising a national poll.    
Provision may also need to be considered in case of higher costs being incurred due to a 
compressed timescale from the date the decision is made to hold a referendum and the date 
the referendum is held.  The recent European Parliamentary election demonstrated that 
additional costs were incurred due to the late decision that the election would be held in the 
UK.   
Question 10: Views on other aspects of the Bill? 

As highlighted in our response to question 6, there is an urgent need for radical reform 
providing the simplification, consolidation, and modernisation of the legislation relating to 
electoral processes.  The Bill is based on current outdated electoral processes which means 
unnecessary risk will continue to exist within our democratic processes.  We would be happy 
to discuss this with you further.  

Peter Stanyon  
Chief Executive of the AEA 

Andy Hunter  
Chair of Scotland and Northern Ireland AEA Branch 

2 August 2019 

Annexe A
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Referendums (Scotland) Bill written submission from The Electoral 
Management Board For Scotland (EMB) 

Malcolm Burr Convener of the Electoral Management Board for Scotland 
BACKGROUND 

The Electoral Management Board for Scotland  

The Electoral Management Board for Scotland (EMB) was established  by the Local 
Electoral Administration (Scotland) Act 2011, which gave the Board “the general 
function of co-ordinating the administration of Local Government elections in 
Scotland.”  The EMB’s prime focus is ensuring that the interests of the voter are kept 
at the centre of all electoral planning and administration.  It operates through working 
closely with the community of electoral professionals in Scotland and seeks to work 
by consensus, wherever possible, rather than by formal direction.  Leading and 
supporting Returning Officer (RO) and Electoral Registration Officer (ERO) 
colleagues the EMB assists the coordination of elections and referendums in 
Scotland to assist the delivery of results in which the voter can have full confidence.   

While the EMB has a specific remit for local government elections, over recent years 
it has provided extensive guidance, support and and recommendations to the 
electoral community in Scotland for UK Parliamentary Elections, Scottish Parliament 
Elections, European Parliamentary Elections and other events.  The previous 
Convener of the EMB was the Chief Counting Officer (CCO) for the Scottish 
Independence Referendum in 2014 delivering that event with the support of the 
Board and its officers.  The Convener also led Scotland’s delivery of the European 
Parliamentary Elections in 2009, 2014 and 2019 as Regional Returning Officer.  The 
Convener also delivered the AV Referendum in 2011 and the EU Referendum in 
2016 as Regional Counting Officer (RCO) for both events.  

Governments, politicians, the Electoral Commission, ROs and EROs now recognise 
the EMB as an expert professional body in Scotland integral to the successful 
delivery of electoral events through leadership and support of ROs, EROs and their 
teams.  

The Referendums (Scotland) Bill 

The Scottish Government introduced the Referendums (Scotland) Bill on 28 May 
2019.  The Bill proposes statutory provision for the holding of referendums 
throughout Scotland.  It provides a legal framework for the holding of referendums on 
matters within the competence of the Scottish Parliament.  The framework set out in 
the Bill covers technical aspects of holding referendums such as the franchise, rules 
for voting and how a poll should be conducted. It also provides for persons and 
organisations to become permitted participants and for the designation of official 
campaigns, sets out campaign rules and deals with the administration of, and limits 
upon, spending and donations to campaign participants. The rules are largely based 
on existing UK and Scottish legislation covering elections and referendums  

FCC/S5/19/RB/4
Annexe A

http://www.electionsscotland.info/emb/homepage/2/about_us
http://www.electionsscotland.info/emb/homepage/2/about_us
https://www.parliament.scot/parliamentarybusiness/Bills/111844.aspx
https://www.parliament.scot/parliamentarybusiness/Bills/111844.aspx
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Finance and Constitution Committee: Call for Evidence 

The Finance and Constitution Committee is the lead Committee for the Bill and to 
inform its scrutiny is seeking written evidence on all aspects of the Bill.  In particular, 
the Committee is seeking views on:  

• The policy objectives of the Bill;
• The regulatory framework;
• The conduct of polls and counts; and
• The campaign rules.

The EMB welcomes the opportunity to respond to the call for evidence.  The material 
in this paper represents the views of the EMB and is the product of the Board’s own 
consideration of the topics and its engagement with ROs and EROs formally and 
informally since the introduction of the Bill.   

The Board has also been asked to give oral evidence directly to the Committee on 
18 September 2019 and looks forward to that session.  It is expected that the written 
material offered in this paper would be the basis for discussions at that meeting, but 
the EMB representatives will be happy to discuss any aspect of the delivery of 
electoral events in the context of this new Bill.    

The EMB would always be ready to meet Scottish Government officials or Ministers 
to discuss any of the points in this response more fully and to engage in broader 
discussions around the practical delivery of electoral events in Scotland.    

In offering this written evidence, the EMB primarily addresses practical issues with 
respect to the delivery of electoral events, rather than issues of policy which are 
generally outwith its remit.  However, where appropriate, the Board will make 
comment on the potential practical implications of the various policy positions set out 
in the Bill.  

Earlier Scottish Government Consultation on a draft Referendum Bill 

On 20 October 2016 the Scottish government launched a consultation on a draft 
Referendum Bill, inviting views on proposals for how a referendum on independence 
for Scotland would be run.    

The EMB submitted a detailed response to that consultation which is included as 
Appendix 1 to this paper.  Many of the points made in that response remain valid in 
any consideration of the issues raised in this current call for evidence on this draft 
Referendums (Scotland) Bill.    
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SOME GENERAL CONTEXT 

Before providing comments on the specific elements of the draft Referendums 
(Scotland) Bill there are a number of issues which the EMB considers to be 
important background context.  These are:  

• The need to rationalise and simplify electoral law;
• Scotland’s recent approach to electoral legislation;
• The experience of the 2014 Scottish Independence Referendum; and
• Best Practice with respect to the institutional governance of electoral

events

These issues will only be touched on briefly here but the EMB would be happy to 
expand on the points more fully in the oral evidence session.  However, they are key 
factors that inform the landscape in any consideration of new electoral legislation.  

The need to rationalise and simplify electoral law 

In the Law Commission’s recent interim report on their review of Electoral Law it was 
noted that “Electoral law in the UK has become complex, voluminous and 
fragmented. There is an enormous amount of primary and secondary legislative 
material governing elections and referendums.”  This observation applies as much to 
the legislation that cover electoral law in Scotland, including the delivery of 
Referendums, as it does to the position in the rest of the UK.    

For example, in considering referendums at a UK level, the Political Parties, 
Elections and Referendums Act 2000 (PPERA) sets out the rules underpinning the 
process for running a referendum, but not the rules for administration which 
accordingly require to be made through additional primary and secondary legislation.  
In Scotland the Scottish Independence Referendum Act 2013 and the Scottish 
Independence Referendum (Franchise) Act 2013 provided the rules and framework 
for the last Independence referendum.  In effect therefore, each referendum requires 
a new bespoke suite of legislation.  

The existence of various statutes and pieces of secondary legislation poses 
challenges for those delivering the events, for those campaigning and ultimately for 
the voters who must participate to provide a result.  Inevitably, there is needless 
repetition, an increasing volume of material to master and a fresh set of rules and 
regulations to adopt and apply for each event.  

The EMB has been a strong supporter of initiatives and proposals to consolidate and 
simplify the laws around electoral events.  A well-conducted referendum, like any 
electoral event, must produce full confidence in the result.  Such confidence is 
enhanced where the rules are consistent, clear and accessible, contributing to the 
transparency of the electoral process.  
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Rationalising existing laws to create a single, consistent framework governing 
referendums offers many benefits to the voter, to campaigners, the regulator and 
electoral administrators and to the extent that the draft Referendums (Scotland) Bill 
contributes to this objective, the EMB see this as a wholly positive policy direction.   

Scotland’s recent approach to electoral legislation 

The delivery of electoral events in Scotland in recent years can be understood in a 
number of ways, but one approach would be to see the experience of the combined 
Scottish Parliamentary Elections and Scottish Local Government Elections in 2007 
as the source of a fresh approach to electoral administration.    

On 3 May 2007, combined elections were held in Scotland, electing members to both 
the  
Scottish Parliament and all 32 of Scotland’s Councils.  A number of specific problems 
were experienced at those elections including a large number of rejected ballots and 
issues with the electronic counting systems.  Ron Gould CM was appointed to 
conduct an independent review with specific reference to the problems that had 
arisen during those electoral processes and his report in October 2007 initiated 
several developments in the institutional framework for the delivery of electoral 
events in Scotland.  The creation of the EMB, the decoupling of elections and the 
adoption of daytime counts for local government elections can all be traced in large 
part to the recommendations of the Gould Report.  

The policy direction indicated by the drafting of the Referendums (Scotland) Bill is 
also consistent with the recommendations of the Gould Report (“Gould”).  
Specifically, Gould proposed that a major initiative should be undertaken “to 
rationalise and consolidate the existing legislation”.  In addition, he recommended 
that Scotland adopt a practice found in the electoral laws in other countries which 
provides “that electoral legislation cannot be applied to any election held within six 
months of the new provision coming into force.”    

In legislating for electoral events in the years since Gould the Scottish Government 
has always sought to follow this “six-month rule” so that administrators, campaigners 
and electors have sufficient time to plan for the adoption of the new rules.    

The EMB sees the policy direction of this new Bill to be consistent with the policy 
aims of Gould in these areas which the Board has supported; the Bill seeks to 
rationalise the fragmented set of legislation around referendums and in doing so 
should ensure that the rules are clear well in advance of any referendum.  

The experience of the 2014 Scottish Independence Referendum 

A referendum on Scottish Independence from the United Kingdom took place on 
Thursday 18 September 2014.  Two pieces of legislation provided the rules and 
framework for the event, the Scottish Independence Referendum Act 2013 and the 
Scottish Independence Referendum (Franchise) Act 2013.    
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Under that legislation, the delivery of the referendum was the responsibility of the 
Chief  
Counting Officer, identified as the Convener of the EMB, working through 32 local 
Counting Officers who were the Returning Officers in each local authority.  The CCO 
provided a suite of guidance and forms to support Counting Officers and EROs. The 
Electoral Commission regulated the campaigns, undertook public awareness activity 
and reported on the event.  

The turnout of 84.6% was the highest ever recorded for an election or referendum in 
the United Kingdom since the introduction of universal suffrage in the UK.  The result 
was immediately accepted by all campaigners.    

The planning, infrastructure and delivery of the event were assessed very positively 
in subsequent reviews, with the current First Minister describing the 2014 event as 
achieving “the gold standard of democracy and fairness”.  Others were similarly 
positive about the event, with the Electoral Commission concluding that “The 
referendum was well-run by the CCO and her CO and ERO colleagues because of 
careful planning (in part possible because of existing administrative structures in 
Scotland), sufficient resourcing and careful delivery of the administrative process 
through much hard work by all those involved.”  The 2014 Referendum is still very 
recent and is widely viewed as a well-delivered event that was planned and run to 
the highest standards.    

This draft Referendums (Scotland) Bill must take the lessons of 2014 in applying the 
key principles and approaches that made that event a success.  These lessons 
include rules and structures defined in legislation, but the 2014 Referendum was 
also a well-resourced event in which the infrastructure for the event was in place in 
good time with access to adequate funds and expertise to ensure that the event was 
accessible, consistent, efficient and with structures to ensure high levels of integrity.  
The EMB would support the approach of this new Bill to the extent that it takes the 
lessons of 2014 both in terms of the rules and regulations but also the provision of 
adequate resource.  

Best Practice with respect to the institutional governance of electoral events 

In what is now often an environment of suspicion and an erosion of trust in the 
electoral process the entire institutional framework governing electoral events needs 
to be sound, transparent and designed to support and demonstrate the highest 
standards of integrity.  There is increased scrutiny of electoral events with individual 
electors commenting on experiences at polls and with their postal votes.  Comments 
spread quickly through social media and can grow into conspiracy theories which 
promote a public scepticism about the integrity of processes.  Often these comments 
reveal an ignorance of the control systems that are built into the various processes.  
This scrutiny is in addition to the activity of campaigners, politicians, the media and 
official observers.   

Annexe A



12  

Confidence in the electoral systems requires a confidence in the institutional 
infrastructure and governance structures.  Such an infrastructure requires the distinct 
roles of legislator, regulator and administrator need to be clearly defined and sharply 
demarcated.   The rules need to be set by government; the administrators deliver the 
event according to those rules; and a regulator monitors the event and ensures that 
the rules are applied.   This draft Bill anticipates such a division of roles and 
responsibilities and the EMB would support this policy direction.  

THE POLICY OBJECTIVES OF THE BILL   

The Bill provides a legal framework for the holding of referendums on matters that 
are within the competence of the Scottish Parliament.  The Policy Memorandum 
explains that unlike the position for referendums held under Acts of the UK 
Parliament, there is no standing framework for devolved Scottish referendums. The 
Policy Memorandum states that the precedent for a standing framework of 
procedural rules for a referendum is Part 7 of the Political Parties, Elections and 
Referendums Act (PPERA).  Since 2000, several UK referendums have been held 
under the framework set out in PPERA including the EU referendum in 2016.  

What are your views on the overall policy objectives of the Bill? 

While the EMB would not generally comment on policy, as these matters are outwith 
its remit, the EMB is supportive of the overall policy objectives of this Bill.  As 
administrators of electoral events the EMB sees great value in a clear consistent 
framework that is in place well in advance of any referendum.  

The Bill provides a legal framework for the holding of referendums on matters that 
are within the competence of the Scottish Parliament, establishing a standard 
framework for such referendums.  Such a standing framework offers a series of 
benefits to voters, campaigners and electoral administrators.  It would ensure that 
rules and structures are transparent, comprehensible and in place well in advance of 
the event.  This would facilitate effective campaigns, comprehensive public 
awareness activities, well planned events and sound administrative management.  

As noted in the introductory contextual comments above, electoral law in the UK has 
long been fragmented and piecemeal with new suites of primary and secondary 
legislation needed for each new event.  The creation of a standard “off the shelf” 
template for referendums would be a positive development that the EMB would see 
as squarely in the interest of the voter.  The ultimate objective is the delivery of a 
result in which the voter can have full confidence.  Standard consistent rules that are 
well understood and in place ahead of each event support this objective.  All 
understand the framework and infrastructure and the opportunity for government 
interference in the rules for partisan objectives should be eliminated.  
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For these reasons, the EMB would be supportive of the policy objective to put in 
place a generic framework for referendums that provides technical arrangements 
which can be applied for specific referendums.    

What are your views on the extent to which the Bill reflects good practice in 
holding referendums?    

Again, the EMB would not normally comment on matters of policy or the assessment 
of the quality of a Bill.  However, the Counting Officers and Electoral Registration 
Officers (EROs) represented by the EMB have an explicit interest in holding electoral 
events that adhere to clear principles of good practice.  

While not wishing to judge the quality of this Bill in achieving its aims the EMB would 
want to highlight some of the elements that contribute to the delivery of efficient 
referendums in which the voter can have full confidence.  Specifically, the EMB 
would highlight the very recent experience of the 2014 Scottish Independence 
Referendum.  That event was uniformly recognised by voters, campaigners, 
observers and the Electoral Commission as having been well-run and as meeting 
“the gold standard for democracy and fairness”.    

To reflect good practice the Bill needs to learn from the lessons of 2014.  The 
successful delivery of that event was predicated on a transparent set of rules, a clear 
institutional framework with well-demarcated roles, adequate resourcing for that 
infrastructure and clarity about rules and structures well in advance of the actual 
event.  Importantly, good practice is not just about the framework of rules.  That 
framework needs to be located within an infrastructure that has the resources to 
deliver the event.    

Electoral events are complex projects made up of multiple workstreams that need to 
be coordinated to meet an immoveable deadline.  Each separate event brings 
unique challenges such that public awareness activity and guidance material needs 
to be revised and tailored for each event.    

While the creation of a standard template framework for referendums offers a series 
of benefits the EMB would also wish to draw attention to the “Gould principle”, which 
has been well accepted and applied since 2007, that the administrative framework of 
rules and regulations must still be in place at least six months ahead of any 
referendum.  The Bill provides for Scottish Ministers to make regulations providing 
for the holding of a referendum, such regulations covering issues such as the date of 
the referendum, the form of the ballot paper and the referendum period.  To achieve 
good practice the EMB would recommend that these regulations are made at least 
six months ahead of any referendum.  Such a period would be needed to allow the 
CCO to put in place the resource need to manage and support the event, including 
resource to draft guidance. 
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THE REGULATORY FRAMEWORK 

The Bill allows for Scottish Ministers to make regulations providing for the holding of 
a referendum throughout Scotland. The regulations must specify:  

• the date on which the referendum will be held;
• the form of the ballot paper to be used, including the wording of the question

or questions and the possible answers to it or them; and
• the referendum period.

The Electoral Commission must be consulted on these regulations before they are 
laid in the Parliament.  

What are your views on these regulation-making powers? 

Such regulations are integral to the administrative framework of the referendum.  
The generation of a template legislative framework for referendums is supported by 
the EMB as clearly in the interest of voters, campaigners and administrators.  These 
additional regulations will be unique to each referendum.  To meet the “Gould 
principle” these additional elements would need to be in place six months ahead of 
the date of the referendum.    

With respect to these regulation-making powers the EMB would also highlight earlier 
comments regarding the need to promote and maintain a proper infrastructure for 
electoral events where there is clear demarcation between the role and remit of 
legislator, administrator and regulator.  The administrator delivers the referendum 
according to the rules, which are made by the legislator, but the regulator needs to 
be able to comment to ensure that the structures and regulations support sound and 
well-run events.  

Should the Bill provide for the possibility of citizen-initiative referendums? 

This is a matter of policy which the EMB does not see as within its remit.  COs and 
EROs will delivery referendum according to the rules as determined by Parliament.  
The nature of the initiation of such referendum is a matter for policy makers in 
Parliament.   

THE CONDUCT OF POLLS AND COUNTS 

The Bill sets out technical aspects of holding referendums and the Policy 
Memorandum explains that these are largely based on existing UK and Scottish 
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legislation covering elections and referendums.  The Bill covers the franchise, rules 
for voting and how a poll should be conducted.  

What are your views on the Bill’s approach as to who is entitled to vote? 

The franchise is a matter of policy which the Board does not see as within its remit.  
As noted above the delivery of the Referendum in 2014 was widely regarded as 
being well planned and delivered and the model of the Scottish Independence 
Referendum (Franchise) Scotland Act 2013 should therefore be a source of useful 
lessons to government in considering the application of any particular franchise.  

What are your views on the extent to which the Bill will provide for referendum 
polls and counts to be run in an efficient, transparent and fair manner?  

The EMB has reviewed the provisions of the draft Bill and believes that in general 
they provide for referendum polls and counts to be run in an efficient, transparent 
and fair manner.  The ultimate objective in any democratic referendum is that it 
delivers a result in which the voter can have full confidence.  This requires a clear 
framework of rules and an adequately resourced infrastructure so that all voters can 
participate with the same information and that systems exist to assure the security 
and transparency of the polling and count processes.    

Again, the Board would refer to the points made in its introductory comments.  The 
principles for the delivery of successful electoral events in Scotland have been 
incorporated in legislation developed over many years.  These principles include the 
basic democratic principles of a secret ballot, accessible polls, clear consistent 
information and transparent audit trails.  In so far as the Bill reiterates the well-
accepted, familiar and sound practices of electoral events in the UK – and in 
particular the principles and approach of the 2014 referendum – then it will be 
facilitating the delivery of efficient, transparent and fair referendums.  

The conduct rules are covered in Sections 7-12 of the Bill and in Schedule 2, setting 
out the rules for the conduct of a referendum.  These sections and the schedule 
almost completely mirror the process of the 2014 Independence Referendum 
through the provisions of the 2013 Act.  Where changes are made they are updating 
processes to recognise what has become accepted standard practice such as the 
verification of 100% of postal vote identifiers.  As noted elsewhere these rules 
allowed the delivery of an event in 2014 that was widely viewed as a benchmark for 
well-delivered referendums so the reiteration of the rules here should allow for the 
delivery of a similarly well-delivered future event.  

As a caveat to that statement however, the EMB would wish to emphasise that 
successful electoral events are not solely the product of the rules and regulations in 
a Bill and its secondary legislation.   They also rely on the various stakeholders – 
CCO, CO, EROs etc – being adequately resourced to allow them to deliver the event 
within the framework of rules and regulations.    
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THE CAMPAIGN RULES. 

It also provides for persons and organisations to become permitted participants and 
for the designation of official campaigns, sets out campaign rules and deals with the 
administration of, and limits upon, spending and donations to campaign participants. 

What are your views on whether the Bill will ensure that campaigns in support 
of a referendum outcome are conducted in a fair and transparent manner?  

The CCO would have responsibility for the delivery of the referendum in terms of 
polling, postal voting and the count. The regulation of campaigners would be outwith 
the remit of the CCO for a future referendum on the basis of this draft bill, as it was 
in the 2014 Referendum.   

The EMB therefore has no specific position with respect to the proposed changes to 
the rules on permissible participants.  The CCO’s key concern would be a clarity with 
respect to the designation of permissible participants so that COs are able easily to 
engage with them as appropriate during the campaign then at events such as postal 
vote processing, polling and at the counts.  

What are your views on the extent to which the provisions for franchise, 
conduct and campaigns within the Bill reflect lessons learned from previous 
referendums within Scotland and the UK?    

The EMB believes that the provisions of the Bill – with respect to the elements on 
which it can most competently comment, primarily the conduct rules - do reflect to a 
degree the lessons from previous referendums across within both Scotland and the 
UK.    

As noted in earlier answers, the EMB notes that the lessons of the 2014 Scottish 
Independence Referendum have been incorporated into this legislation.  That event 
was broadly accepted as well-run, delivering a clear result that was accepted by all 
stakeholders. Also, as noted elsewhere in this evidence key to the success of the 
2014 referendum was the adequate resourcing of the infrastructure – the work of 
CCO, COs and EROs.  Provisions with respect to franchise, conduct and campaigns 
are clearly modelled on the 2014 legislation but as discussed below these can only 
succeed where there is an adequately funded infrastructure.    

Beyond that, many of the lessons identified from the experience of recent 
referendums in Scotland and the UK are not primarily in the areas of conduct in 
which the EMB is directly involved. Both the 2014 Scottish Independence 
Referendum and the 2016 EU membership referendum prompted a number of 
comments and proposals particularly around the conduct of the campaign, the 

Annexe A



17  

opportunity for public deliberation of the issues at stake and the binding/advisory 
nature of the vote.  These are areas outwith the scope of responsibility of the EMB.   

The Board is concerned with the delivery of electoral events, according to the rules 
and in the interest of the vote.  For both of those referendums there were few if any 
comments around the actual mechanics of delivery.  As such the key lesson there is 
to repeat those successful structures and rules rather than introduce novel 
approaches.    

THE FINANCIAL MEMORANDUM (FM) TO THE BILL 

The Committee is also responsible for considering the Financial Memorandum (FM) 
to the Bill. The FM must set out the best estimates of the costs and savings to which 
the legislation would give rise, best estimates of the timescales over which such 
costs or savings would be expected to arise, and an indication of the margins of 
uncertainty in such estimates.  

What are your views on whether the FM adequately identifies the financial 
implications of the Bill?    

As a context for the EMB’s comments on the financial implications of the Bill and the 
way in which the FM addresses these the EMB would reiterate the points that were 
made in its response to the Scottish Government consultation on a draft Referendum 
Bill in 2016.    

In that response it was noted that “governance structures alone do not provide for a 
sound, effective and accessible electoral event.  Such an event requires adequate 
resource and sufficient time to plan for and procure the various elements that are 
needed in order to deliver such a major event which would undoubtedly be subject to 
intense scrutiny by electors, campaigners, the media and other stakeholders.  
Project Management, the collation of a national result, the drafting/publication of 
guidance and support materials and the promotion of a national count event are all 
workstreams that require sufficient funding and resource.”  Those comments were 
originally made in reference to an independence referendum but apply equally to any 
referendum under this bill whatever the topic – scrutiny is always likely to be intense 
such that tailored guidance, support and public awareness activity are always going 
to be required.  

In the delivery of the Scottish Independence Referendum in 2014 the resources 
required for these different workstreams were recognised and funded by the Scottish 
Government.  This allowed the CCO, working closely with and through the EMB, to 
create sufficient specialist capacity to deliver all of these different workstreams.    

A key workstream in 2014 was the drafting and publication of guidance to support 
the Counting Officers and Electoral Registration Officers coupled with a suite of 
forms and related materials.  This was a specialist task that needed a clear 
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understanding of the rules and familiarity with the practical processes applied by 
Returning Officer teams.  

The situation foreseen by this Referendum Bill anticipates the creation of template 
guidance that would be available for different referendums administered through this 
framework.  The advantage of this approach is that that it would allow generic 
guidance to be created for application to a range of future referendums.  The EMB 
would be the appropriate body to draft such guidance.  However as in 2014, the 
EMB would need to have at specialist resource allocation to ensure the necessary 
capacity to develop the guidance.     

Also, the creation of guidance and indeed other materials would not be single “one-
off” task.  Even with generic guidance drafted, additional work would be needed to 
ensure guidance and forms were tailored to each specific future event.  The media 
used for such guidance has also developed since 2014 from the static pdfs offered 
to more dynamic and interactive web-based materials.  These would be easier to 
update and tailor to specific events but would also require new skills in order to 
create and maintain.  

The EMB would also note that resource would also be required within the FM to 
ensure that all stakeholders involved in the delivery of a referendum were 
adequately resourced.  This includes the costs of EROs.  The FM implies that the 
current registration system with online registration and Individual Electoral 
Registration would limit the cost impact of additional registration activity ahead of a 
referendum through the automation of processes.  However, any increase in 
registration activity, especially around postal vote or proxy vote processes would 
impose addition burdens on EROs and these would need to be adequately funded.  
Similarly, the EROs would need to undertake specific public awareness activity to 
support any referendum and this would need to be adequately resourced.  

SUMMARY 

As a summary of the issues offered in this written evidence the EMB would highlight 
the following points:  

• The EMB’s comments are generally restricted to the conduct of the
referendum; issues of policy and the regulation of the campaign are outwith its
remit;

• The creation of a standard consistent template framework for referendums is
supported as clearly in the interests of voters, campaigners and electoral
administrators; the confusion and repetition flowing from multiple statutes and
bespoke suites of legislation for each new referendum has been something
that the electoral community has been calling to be addressed for many
years;

• The conduct rules draw very heavily from the rules applied for both the
Scottish Independence Referendum in 2014 and the EU Referendum in 2016,
with minimal changes.  Those events were viewed as fair and transparent, so
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the reiteration of the rules is appropriate and should allow the delivery of 
sound, transparent and wellmanaged events; and  

• A sound framework is necessary to the delivery of successful referendums but
is not sufficient.  In addition, there needs to be adequate resourcing of the
infrastructure for each event.   From the perspective of the EMB work around
the drafting and supply of event-specific guidance, public awareness, and
registration activity must all be adequately financed.  Time is also a key
resource.  The “Gould principle” of the rules, regulations and guidance being
in place at least 6 months ahead of any referendum must be allowed for.

APPENDIX 1:  SCOTTISH GOVERNMENT CONSULTATION ON  
A DRAFT REFERENDUM BILL: A RESPONSE FROM THE ELECTORAL 
MANAGEMENT BOARD FOR SCOTLAND  

INTRODUCTION / BACKGROUND 

The Electoral Management Board for Scotland (EMB) was created by the Local 
Electoral Administration (Scotland) Act 2011, which gave the Board “the general 
function of coordinating the administration of Local Government elections in 
Scotland.”  It has a key role in delivering major electoral events in Scotland.  Through 
the Board, Returning Officers (ROs) and Electoral Registration Officers (EROs) 
drawn from across the country lead and support their colleagues to coordinate 
elections and referendums that produce results in which the voter can have full 
confidence.   

In 2014 the EMB gave extensive support to its Convener, Mary Pitcaithly OBE, in her 
role as Chief Counting Officer (CCO) for the Scottish Independence Referendum, a 
role specifically designated to the Convener of the EMB by the Scottish 
Independence Referendum Act (2013).  

This paper provides the EMB’s response to the Scottish Government’s consultation 
on a draft referendum bill, published on 20 October 2016.  Each of the specific 
questions asked in the consultation paper are addressed with only a brief comment 
provided where the question concerns an area outwith the remit or experience of the 
EMB.  This paper also makes some broader comments on the management of a 
future referendum and proposes that there would be value in a meeting to discuss 
some of these issues in more detail.  

On the 24 November 2016 the Electoral Commission published their own response 
to the Scottish Government consultation.  In general terms the EMB recognises and 
endorses the points made by Commission in their response.    
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THE SCOTTISH INDEPENDENCE REFERENDUM 2014 

The Convener of the EMB had specific responsibilities as CCO for the delivery of the 
Scottish Independence Referendum in 2014.  That Referendum on 18 September 
2014 was the largest electoral event ever undertaken in Scotland in terms of its 
scale, the participation of the electors and its profile nationally and internationally.  
The electorate of 4,283,938 was Scotland’s largest ever.  792,621 of these voters, 
18% of the electorate, were postal voters, more than at any previous poll.  

The turnout for the referendum was unprecedented at 84.6% (3,623,344 votes 
counted), with 93.7% of postal voters returning their ballot papers (20% of all votes 
cast were postal votes.)  There were very few rejected papers.  Only 3,429 (0.095%) 
ballots were rejected at the count.  There were no queues at Polling Places at the 
close of poll but polling was busy all day, with queues at 7am when the polls opened 
reflecting the engagement of the electorate.  The final result was accepted by both 
campaigns and the delivery of the referendum was widely praised by campaigners, 
international observers and media.  There were no challenges to the result or 
process.  

The Electoral Commission’s Report on the Referendum, published in December 
2014 recognised the role of the CCO, supported by the EMB and the broader 
electoral community in Scotland in the successful management of the referendum.  
The report noted that “The referendum was well-run by the CCO and her CO and 
ERO colleagues because of careful planning (in part possible because of existing 
administrative structures in Scotland), sufficient resourcing and careful delivery of the 
administrative process through much hard work by all those involved.”  

As CCO for the Referendum the Convener of the EMB delivered the event as a 
carefully planned project with a clear governance structure, a number of discrete 
workstreams, a clear performance management framework and a robust set of 
contingency arrangements all designed to achieve a clear defined objective: that the 
Scottish Independence Referendum will deliver a result that will be trusted as 
accurate.  

THE DRAFT REFERENDUM BILL – OVERALL STRUCTURES 

In reviewing the draft referendum bill that has been offered for consultation, the EMB 
notes that it proposes a governance structure that repeats that applied in 2014.  That 
is with the Convener of the EMB as CCO, the Electoral Commission taking 
responsibility for reporting and campaigners and the familiar arrangement of 
recognised Counting Officers (COs) and Electoral Registration Officers (EROs).  
These are well-established Scottish electoral structures which delivered the 2014 
referendum so successfully.  
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QUESTION 1: WHAT ARE YOUR VIEWS ON THE PROPOSED ARRANGEMENTS 
FOR MANAGING THE REFERENDUM?  

The consultation paper and draft Bill set out proposed arrangements for managing 
the referendum.  These include the appointment of a Chief Counting Officer (CCO) 
and a specific role for the Electoral Commission in monitoring, regulating and 
reporting on the referendum.  

While the selection of CCO for a referendum is a policy decision and outwith the 
direct remit of the EMB, the Board would note that this arrangement delivered a 
referendum in 2014 which was assessed as a successful event by all observers and 
by the Electoral Commission.  As such the EMB would support these proposed 
management arrangements.  

However, the EMB would also note that governance structures alone do not provide 
for a sound, effective and accessible electoral event.  Such an event requires 
adequate resource and sufficient time to plan for and procure the various elements 
that are needed in order to deliver such a major event which would undoubtedly be 
subject to intense scrutiny by electors, campaigners, the media and other 
stakeholders.  Project Management, the collation of a national result, the 
drafting/publication of guidance and support materials and the promotion of a 
national count event are all workstreams that require sufficient funding and resource. 

QUESTION 2: WHAT ARE YOUR VIEWS ON THE PROPOSED TECHNICAL 
CHANGES TO POLLING AND COUNT ARRANGEMENTS?  

The consultation paper proposes that the detailed rules governing the conduct of the 
poll would be based on those applying to the normal conduct of elections, subject to 
some specific technical changes.  

The EMB endorses the Electoral Commission’s response to this question, agreeing 
that “the rules for the conduct of the referendum poll and count should be based on 
those applying to the conduct of elections. They should be updated to reflect 
changes to the conduct of elections which have been made since the 2014 
referendum.”  

Such consistency with normal regular electoral events offers a number of benefits 
primarily for the voter but also for those charged with planning and delivering the 
referendum.  A consistency of approach in terms of timetable, polling, postal voting 
and count all help to avoid voter confusion and should promote the participation of 
an informed electorate.  Electoral administrators would also benefit from an 
approach that, wherever possible, follows usual and familiar rules for the delivery of 
sound elections in Scotland, as it minimises the additional risk and work associated 
with novel processes.  
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QUESTION 3: WHAT ARE YOUR VIEWS ON THE PROPOSED CHANGES TO 
RULES ON PERMISSIBLE PARTICIPANTS?  

The CCO would have responsibility for the delivery of the referendum in terms of 
polling, postal voting and the count.  The regulation of campaigners would be outwith 
the remit of the CCO for a future referendum on the basis of this draft bill, as it was in 
the 2014 Referendum.  The EMB therefore has no specific position with respect to 
the proposed changes to the rules on permissible participants.  

In this area the CCO’s key concern would be a clarity with respect to the designation 
of permissible participants so that COs are able easily to engage with them as 
appropriate during the campaign at polling and at the counts.   

The Board would however endorse the general comments of the Electoral 
Commission in this are as contained in their response of 24 November 2016. 

QUESTION 4: WHAT ARE YOUR VIEWS ON THE PROPOSED CAMPAIGN 
RULES AND RULES ON SPENDING?  

Again, the EMB has no specific observations with respect to the proposed campaign 
rules and spending rules.  This area is outwith the remit and experience of the EMB 
and would be outwith the remit of the CCO.  

The Board would however endorse the general comments of the Electoral 
Commission in this are as contained in their response of 24 November 2016, 
particularly noting the experience and challenges of the campaign in 2014 which has 
informed the rules proposed in the draft bill.  

QUESTION 5: WHAT ARE YOUR VIEWS ON THE PROPOSED CHANGES TO 
THE RULES ON PERMISSIBLE PARTICIPANTS’ EXPENSES AND 
TRANSACTIONS BETWEEN QUALIFYING AND NON-QUALIFYING PERSONS? 

Again, the EMB has no specific observations with respect to the proposed changes 
to the rules on permissible participants’ expenses and transactions between 
qualifying and nonqualifying persons.  This area is outwith the remit and experience 
of the EMB and would be outwith the remit of the CCO.  

The Board would however endorse the general comments of the Electoral 
Commission in this are as contained in their response of 24 November 2016, again 
being mindful of the experience of the 2014 referendum.  

OTHER COMMENTS AND OBSERVATIONS 

The CCO’s Approach to the Referendum 

In 2014 the CCO appointed under the Scottish Independence Referendum Act 
(2013) was the Convener of the EMB.  As such the CCO was embedded in and 
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familiar with the electoral structures of Scotland and those who play the key roles in 
supporting and delivering democracy in the country.  She explicitly adopted an 
approach to that Referendum that had a clear objective: the Scottish Independence 
Referendum will deliver a result that will be trusted as accurate.  This was supported 
by four explicit principles:  

• Accessibility - there should be no barriers to any voter taking part;
• Consistency - voters should have the same experience wherever they

are in Scotland;
• Efficiency - the referendum will be administered efficiently; and
• Integrity - the referendum will produce results that are accepted as

accurate.

In working towards that objective and to those principles, the CCO supported by the 
EMB endeavoured to work on the basis of   

• Consensus: where possible, building on experience and established
relationships;

• Guidance: where needed, based on the familiar models usually provided
by the Electoral Commission; and

• Direction: issued where appropriate and only following consultation with
key stakeholders.

This concern with consistency, contingency and integrity was intended to promote a 
clear confidence in the process which would in turn promote a confidence in the 
result.  If appointed as CCO for a future Referendum on Independence the Convener 
of the EMB would look to restate this objective, reiterate these principles and adopt 
the same overall approach again to promote confidence in the voters in what would 
again be a major event subject to extreme scrutiny and emotion.  

Timing of a Referendum 

There are no specific questions in the consultation with respect to the timing of a 
referendum.  However, this is a fundamental concern in the delivery of a sound 
electoral event.  The EMB would endorse the comments made by the Electoral 
Commission in their response to the consultation on the draft bill in terms of   

• Date – ensuring that referendums are not normally be held on the same
day as other significant or scheduled polls;

• Legislation – ensuring that legislation for future referendums (including
any secondary legislation containing detailed rules for the administration
of the referendum poll and regulatory controls) is clear at least six months
before it is required to be implemented.

The first point helps to prevent voter confusion, promotes turnout and gives 
appropriate priority to the referendum and the issue it addresses, the second is a 
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practical concern that allows administrators carefully and comprehensively to plan 
and prepare for the event.   

Technical Issues with respect to Registration 

The EMB notes that the Electoral Registration Committee of the Scottish Assessors 
Association has made a separate response to this consultation.  In it they welcome 
the overall proposals with respect to the management of a future referendum under 
this draft legislation.  However they also highlight a number of technical issues 
particularly around registration which should be addressed in any final legislation.  
The EMB would endorse the position of the SAA in that the focus should be on 
applying a consistent set of registration rules to all electoral events including 
referendums.  This would reduce voter confusion around rules and procedures and 
the danger of electors being unable to participate in a poll.  

Further discussion 

There are many lessons to be drawn from the experience of the 2014 Referendum 
and these should all inform the planning, resourcing and delivery of any future 
referendum.  The  
Convener and other members of the EMB would be happy to meet with the Scottish 
Government to discuss any of those lessons in the context of this draft bill and the 
responses above to the specific questions in the consultation.  
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The Scottish Assessors Association (SAA) is a voluntary non-statutory body that 
represents the 14 lands valuation Assessors appointed in terms of section 27(2) of 
the Local Government etc. (Scotland) Act 1994. The SAA has been in existence in 
one form or another since 1855, and has as its purpose: 

“to encourage amongst its members the exchange of ideas regarding their statutory 
duties; to record results of discussions on all subjects brought before its meetings; to 
promote consistency in the operation of the Valuation, Council Tax and Electoral 
Registration legislation;  to act as a consultative and advisory body;  engage in 
partnership work both internally and externally with organisations and public bodies; 
and to represent the collective interests of its members in carrying out their duties”  

Thirteen Assessors are also appointed Electoral Registration Officers (EROs) for 30 
local authorities.  However the SAA Electoral Registration Committee’s membership 
includes all 15 Scottish EROs appointed in terms of section 8 of the Representation 
of the People Act 1983 by the 32 local authorities in Scotland and their senior staff. 
Representatives from the Electoral Commission, Scottish Government, Boundary 
Commission and Cabinet Office attend the committee meetings although they are 
not committee members. 

The Electoral Registration Committee (ERC) meets approximately every two months. 
It facilitates dialogue between Scottish EROs and partner organisations. It also acts 
as the principle forum to share good practice, agree timetabling, and a common 
approach to registration amongst Scottish EROs which in turn provides a consistent 
registration experience for the elector. Examples of this are as follows. 

 The ERC has agreed a single date to be used across Scotland for
Second Interim Updates to the Registers ahead of Elections.

 The ERC has worked together to ensure that rejected postal vote
notification letters are issued across Scotland at the same time.

 The ERC has agreed a common timetable across Scotland for the
refresh requests for Absent Vote Identifiers

 The ERC has organised a national media campaign across Scotland to
promote awareness of the Annual Canvass

 The ERC has developed a common Data Sharing Agreement for
Scottish EROs to facilitate the exchange of information in connection
with the registration of young electors.

EROs in Scotland are independent statutory officials and as such the comment in 
this response is limited to administrative/registration issues surrounding the matters 
raised in this Call for Evidence. 

FCC/S5/19/RB/5 
Referendums (Scotland) Bill written submission from the Scottish Assessors 
Association
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Question 1  What are your views on the overall policy objectives of the Bill? 

The principle of having a framework structure is to be welcomed, as it 
provides a sound basis for planning and also helps to ensure 
consistency of approach, which benefits all those parties who are 
involved in a Referendum e.g. Electors, Campaign Groups, Regulators, 
Chief Counting Officer, Electoral Registration Officers and Counting 
Officers. It is important for the effective delivery of a Referendum that the 
rules surrounding the running of it are clear and in place at least six 
months prior to the Referendum taking place. This is in line with the 
recommendations of the 2007 “Gould” Report and the Electoral 
Commission’s report on the 2014 Scottish Independence Referendum. 
The framework approach also streamlines and consolidates legislation 
which is important in an area where the law is already complex and this 
accords with the recommendations of the “Gould” Report and the Law 
Commission’s Joint Consultation Paper on Electoral Law. 

Question 2 What are your views on the extent to which the Bill reflects good 
practice in holding referendums? 

The Bill has been based on existing legislation for the delivery of 
registration matters for electoral events in Scotland, these events have 
been well run and this approach builds upon that strong foundation. In 
particular the Scottish Independence Referendum in 2014 was 
recognised as such in the Electoral Commission’s report on it.  

The Bill however as it stands does not make provision for interim updates 
to the Register ahead of a Referendum. These interim updates occur at 
other electoral events such as Scottish Parliament and Local 
Government Elections and facilitate the dispatch of Poll Cards and 
Postal Vote packs to as many electors as possible, as early as possible. 
It would be welcomed to see these included in a Referendums 
framework in Scotland. 

It is noted that the Chief Counting Officer has the power to prescribe the 
registration forms to be used. The Electoral Commission currently 
prescribes the registration application form that is used for Individual 
Electoral Registration, this ties in with the online user journey on .Gov.uk. 
It would be sensible for the registration form to be used at Scottish 
Referendums to be the same form used for other registration 
applications.  

FCC/S5/19/RB/5 
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Question 3 The Bill allows for Scottish Ministers to make regulations providing 
for the holding of a referendum throughout Scotland. What are your 
views on these regulation making powers? 

It is highly desirable that any legislation affecting the running of an 
electoral event is in place well in advance of that event. The “Gould” 
report recommended that legislation be in place six months ahead. This 
helps to ensure that there is sufficient time and certainty to plan and 
deliver a successful referendum. 

Question 4 Should the Bill provide for the possibility of citizen- initiative 
referendums? 

This is a policy matter and one on which the SAA offers no view. 

Question 5 What are your views on the Bill’s approach as to who is entitled to 
vote? 

The franchise for a Referendum is a policy matter and as such the SAA 
offers no view. The framework approach provides a degree of certainty, 
though it is important that any amending regulations are in place as early 
as possible and preferably at least six months ahead of any Referendum   

Question 6 What are your views on the extent to which the Bill will provide for 
referendum polls and counts to be run in an efficient, transparent 
and fair manner? 

The Bill, as it relates to registration, allows for continuity in the 
registration process ahead of referendum polls. As referenced earlier the 
current registration process is perceived as well run and a consistent 
approach is important. 

Question 7 What are your views on the extent to which the Bill will ensure that 
campaigns in support of a referendum outcome are conducted in a 
fair and transparent manner? 

This is not a matter that Electoral Registration Officers are involved with 
and therefore the SAA does not offer a view on this question. 

Question 8 What are your views on the extent to which the provisions for 
franchise, conduct and campaigns within the Bill reflect lessons 
learned from previous referendums within Scotland and the UK? 

As referred to in the response to question 2 the Bill has been based on 
the registration framework and timetable currently used for Scottish 
Parliamentary and Local Government elections. These elections have 
been successfully delivered and the Electoral Commission in their 
reports found that voters believed the elections to be well run and were 
satisfied with the experience of registering and voting. It is therefore 
sensible to use this as the basis for future events. 

FCC/S5/19/RB/5 
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Question 9 What are your views on whether the Financial Memorandum 
adequately identifies the financial implications of the Bill? 

The SAA welcomes the provision for Electoral Registration Officers 
costs to be met in connection with a Referendum. Election Registration, 
whilst a year round activity is also driven by electoral events. The 2014 
Scottish Independence Referendum saw a very large rise in registration 
applications across Scotland. Electoral Registration Officers and their 
teams were required to significantly increase the resources allocated to 
registration to ensure that all applications were processed timeously and 
effectively. Whilst the introduction of online registration will reduce the 
amount of paper to be handled and processed it will not reduce the 
number of applications to be dealt with. The postal and proxy vote 
application process remains largely paper based. The online process 
also does not impact on the time spent by EROs and their teams in 
determining applications in complex cases, holding registration hearings 
and appeals, production of registers for designated organisations and 
attending planning meetings etc.   

It is important that Electoral Registration is correctly resourced as the 
Register of Electors forms the bedrock upon which any Referendum is 
delivered.  

Pete Wildman 
Chair, Electoral Registration Committee 
Scottish Assessors Association 
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Referendums (Scotland) Bill written submission from the Electoral Commission 

August 2019 

1. This response sets out the Electoral Commission‟s views on the Referendums

(Scotland) Bill. It addresses specific questions asked by the Committee in its call
for evidence and also highlights areas where the Commission believes the
proposed legislation should be strengthened in order to improve the efficient
conduct of the poll, the count and the regulation of campaigning. We are in
discussions with Scottish Government officials about the detailed technical
implications of these recommendations.

What are your views on the overall policy objectives of the Bill? 

2. The Referendums (Scotland) Bill provides for a legislative framework for all future
referendums held under the powers of the Scottish Parliament. This framework
would help to provide clarity of the rules for anyone administering or campaigning
at a particular referendum. It would enable Counting Officers (COs), campaigners
and the Electoral Commission to begin appropriate planning and preparation at an
early stage, rather than wait for detailed legislation to be finalised on each occasion
that a referendum is proposed.

3. The Bill reflects many of the recommendations for improvements that the
Commission made following the 2014 Scottish independence referendum as well
as the UK-wide referendums in 2011 and 2016. These include strengthening the
rules around imprints on digital campaign material and enabling COs to promote
the participation of voters in the poll.

4. However, the Commission have identified some specific areas – addressed in
detail below – where further steps should be taken to ensure voter confidence in
the administration of the referendum process, the effective regulation of
campaigners and compliance with the campaign rules.

Key recommendations  

The Bill should be amended to ensure that: 

• The Electoral Commission must be required to assess any referendum question
proposed in legislation, and set the Commission‟s views before the Scottish

Parliament, regardless of whether the Commission has previously published views
on the question proposed.

• The Electoral Commission‟s powers to obtain information outside an investigation

are strengthened to help the Commission deal with compliance issues in real time.

• Campaigners are required to report more details about their campaign spending in
the spending returns. This will give voters more meaningful transparency about
how campaigners have spent money trying to influence them, and help the
Electoral Commission carry out compliance work after a referendum.

• The maximum fine for breaches of the campaign finance rules is increased to a
level that is high enough to have a deterrent effect on all campaigners.

Annexe A



FCC/S5/19/RB/6 

30 

What are your views on these regulationmaking powers? 
5. The Bill provides that Scottish Ministers may bring forward a referendum by laying

regulations setting out the referendum question, date of the poll and the duration of
the period during which campaigns will be regulated. It requires Ministers to consult
the Electoral Commission prior to the laying of these regulations; this will ensure
that the Scottish Parliament is able to take into account the Commission‟s

independent expert advice as it considers any draft regulations.

6. The Commission would, however, welcome further commitments in relation to the
timing of any referendum legislation, the duration of the regulated campaign period,
and the Commission‟s assessment of any question proposed either on the face of

any Bill or via secondary legislation.

Timing of referendum legislation 

7. The Commission continues to recommend that all legislation for any future
referendum should be clear (whether by Royal Assent to a Bill or the introduction of
regulations to the Scottish Parliament for approval) at least six months before it is
required to be implemented or complied with by campaigners, COs and the
Electoral Commission. This is so that campaigners and Counting Officers have
sufficient time to understand, take advice on, receive guidance, and generally
prepare to comply with the rules once they are in force. Most importantly, it is this
lead in period that also enables voters to be informed about the issues at stake in
the referendum and have confidence in the process leading to a free and fair
referendum with a result that has overall legitimacy for the public.

8. This would also ensure that the Electoral Commission and the Chief Counting
Officer (CCO) are able to draft and publish guidance for campaigners and Counting
Officers in good time before the rules come into force. The Commission‟s report on
the 2014 Scottish independence referendum highlighted the benefits for voters,
campaigners and electoral administrators of early confirmation of the legislative
framework for the referendum, which was clear nine months before the referendum
date.

Referendum period and timetable 

9. The Bill specifies that the process for designating lead campaigners will last six
weeks and take place before the referendum period. The referendum period when
campaigners‟ spending and donations will be regulated would be set by
regulations, and the Bill does not set a minimum timeframe for that period.

10. When legislating for a referendum under this framework, it will be important
toensure that the referendum period allows sufficient time for voters to engage with
the campaign and understand the arguments. This will depend on the context and
subject matter of the proposed referendum. For example, the length of the
referendum period and timing of designation for previous referendums1 was:

1 For further information see the Report of the Independent Commission on Referendums, 2018, Table 3.1 
page 51  
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• 2011 Welsh devolution referendum: 11 week referendum period including 6
weeks for designation of lead campaigners

• 2011 Parliamentary Voting Systems referendum: 11 week referendum
period including 6 weeks for designation of lead campaigners

• 2014: Scottish Independence Referendum: 16 week referendum period
preceded by 6 weeks for designation of lead campaigners

• 2016: EU membership Referendum: 10 week referendum period preceded

by 6 weeks for designation of lead campaigners

11. The Commission supports the approach set out in the Bill which provides for the
designation of lead campaigners to take place before, rather than during, the
referendum period. This will ensure that they have more time to plan their
campaigns and to reach voters with their arguments. And where pre-designation is
in place, we recommend that the minimum regulated campaign period is ten
weeks. The Commission would provide advice to the Scottish Parliament about the
implications of any proposals for regulated periods at future referendums held
under this framework.

Referendum question  

12. At any referendum it is essential that voters can easily understand and answer
thequestion and any statement which precedes it on the ballot paper. The
intelligibility of the referendum question is fundamental to voters‟ ease of

understanding and participation in the referendum and underpins the legitimacy of
the outcome.

13. The Commission plays an important role in providing independent expert advice
toparliaments about the intelligibility of any proposed referendum question in order
to inform scrutiny of legislation introduced by governments. Since 2004 the
Commission has assessed and reported on many referendum questions, including
those proposed for UK, Scotland and Wales wide referendums along with a
number of regional and local referendums. In order to inform the Commission‟s

views we:

• carry out research with voters from different backgrounds and across different
areas, through focus groups and one to one interviews;

• ask for advice from experts on accessibility and plain language

• talk to potential campaign groups, other interested groups and individuals,
including political parties who may want to campaign at the referendum2

14. The Commission‟s assessment of any proposed question can take approximately

12 weeks from being notified of the question to providing a statement on the
Commission‟s view. This includes about eight weeks for carrying out public opinion

research. The Scottish Parliament will want to ensure that there is sufficient time to

2 For further information see our factsheet: Our approach to assessing the intelligibility of referendum 
questions   
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receive and consider our views in order to ensure effective scrutiny of the 
legislation, whether the question is specified in primary legislation or regulations. 

15. The Bill requires Scottish Ministers to consult the Electoral Commission on
thewording of future referendum questions, and for a report of the Commission‟s

views to be laid before the Scottish Parliament to inform their scrutiny of the
primary or secondary legislation in which the question is proposed. It does not,
however, require this if the Commission has previously published a report setting
out our views on, or recommended the wording of, the specific question proposed
in a Bill or regulations.

16. It is important that the Scottish Parliament‟s scrutiny of any Bill or subordinate

legislation which included the question is informed by any relevant new evidence.
The Commission firmly recommends that it must be required to provide views and
advice to the Scottish Parliament on the wording of any referendum question
included in legislation under this proposed framework, regardless of whether we
have previously published our views on the proposed wording.

Does the Bill provide for referendum polls and counts to be run in an efficient, transparent 
and fair manner?  

17. With some exceptions which we raise below, the Commission is content with
theelectoral administration arrangements set out in the Bill. These are largely
based on the arrangements in place for the 2014 Scottish independence
referendum

which was well run and commanded high levels of voter satisfaction and
confidence in the results.  The Commission has, however, identified some issues in
the Bill which we believe need to be addressed.

Delivering the poll  

Chief Counting Officer 

18. The Bill would provide for the Convener of the Electoral Management Board (EMB)
to be appointed to the role of Chief Counting Officer (CCO) for any referendum.
The Commission would support the continuation of this approach, which worked
well in 2014.

19. The Bill currently provides for Scottish Ministers to remove the CCO from
theirduties in certain circumstances, such as ill health or disability. It also provides
for Ministers to appoint such person „as they consider appropriate‟ to the CCO role

in the event that the EMB Convener role is either vacant or the incumbent does not
wish to undertake the CCO role. In order to ensure public confidence in the process
in these exceptional circumstances, Scottish Ministers should be required to
consult the Electoral Commission before removing a CCO or appointing anyone to
the CCO role.

20. The Bill requires COs and Electoral Registration Officers (EROs) to carry out any
functions under the legislation in accordance with any directions given by the CCO.
It does not, however, require the CCO to consult the Electoral Commission before
issuing any directions, which is required at local government elections in Scotland.

Annexe A



FCC/S5/19/RB/6 

33

To ensure consistency of practice across polls, the Bill should be amended to 
create a requirement for the CCO to consult the Commission on any proposed 
directions.  The Commission‟s wider experience and overview is an important 

check and balance for effective and efficient delivery of the poll. 

21. As noted above, it will be important to ensure that the referendum
legislationenables sufficient time for the CCO to draft and provide guidance ahead
of COs needing to comply with it, and that the CCO is adequately resourced to do
so.

Appointment of Counting Officers 

22. The Bill provides that ahead of every referendum the CCO must appoint in writing
Counting Officers for each local government area. To reduce uncertainty and
enable effective planning ahead of any future referendum, the Bill should instead
designate the Returning Officer for that local government area as CO in any
referendum.

Code of practice for referendum observers at the referendum 

23. The Bill currently requires the Electoral Commission to lay before the Scottish
Parliament a new Code of Practice on the attendance of observers at the
proceedings of each referendum. The Commission has, since 2011, been required
to prepare and lay a Code of Practice on the attendance of observers at local
government elections in Scotland. To ensure consistency of expectation for
observers and polling station staff across polls in Scotland, the Bill should instead
allow the existing local government Code for observers to apply at any future
referendum held under this framework.

Public awareness and encouraging participation 

24. The Bill would give responsibility to the Electoral Commission for promoting
publicawareness and understanding in Scotland about the referendum, the
referendum question, and voting in the referendum. The Commission has
significant experience in running public awareness campaigns ahead of major polls
across the UK including at the referendums in 2011, 2014 and 2016 and is well-
placed to take on this responsibility.

25. In order to ensure consistency, impartiality and clarity of messaging to
potentialvoters ahead of previous referendums, the Commission has worked
closely with COs and EROs to share awareness campaign materials and
messaging. EROs are uniquely placed to encourage registration ahead of the
referendum in their local area, including with hard to reach groups. The duty to
encourage participation should therefore be extended to cover EROs as well as
COs at future referendums.

26. In addition, the Bill should also ensure that EROs are exempted from the
restrictions on publishing promotional material by central and local government (as
currently set out in Schedule 3 of the Bill). This would remove any element of doubt
as to their role in providing impartial information to potential voters on how to
register to vote ahead of any referendum held under this framework.
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Does the Bill ensure that campaigns in support of a referendum outcome are conducted in 
a fair and transparent manner?  
Improving transparency about campaigners 

Requirement for imprints on referendum campaign material 

27. The Bill would require non-printed referendum campaign material to include
animprint identifying who is responsible for it. Imprints help voters to check the
source of election material, and also help the police, prosecutors and the
Commission to enforce the spending rules. In our recent public opinion research,
46% of the respondents in Scotland thought that inadequate regulation of political
activity on social media is a problem. Introducing an imprint requirement for digital
campaign material is an important step to address this concern.

28. A requirement to include an imprint on non-printed referendum material was
firstintroduced at the Scottish independence referendum. It is positive that the
framework legislation includes a similar requirement. However, there are several
aspects where the Bill should be amended to ensure the scope of the imprint
requirement is as intended. This will help campaigners to comply with, and enable
the Commission to enforce, the requirement. Given the fast changing pace of
digital technology it will be important to keep this requirement under review to
ensure it remains in step with technological developments.

29. The proposed requirement for imprints on non-printed material would rightly
notcover voters simply discussing the referendum online. But as drafted it may
unintentionally still cover individuals advocating for or expressing their opinions
about a particular referendum outcome online. The rules for non-printed material
should ensure that voters can express their personal opinions online without having
to include imprints on their posts or other online activity, if they aren‟t making or

receiving payment for them. But if people incur referendum expenses through their
online activity, the rules about referendum expenses should apply. In that case,
they should have to put imprints on their online material.

30. The Bill says that non-printed material must include an imprint unless it is
notreasonably practicable to include one. There would be no similar exemption in
relation to printed materials. The Commission is concerned that this exemption may
stop digital platforms and channels from innovating to allow full imprints to be part
of the message itself. It would also give campaigners an easy excuse not to include
imprints.

Funding of referendum campaigns 

31. The Bill sets out who can give money to referendum campaigners. The only groups
that can give money to campaigners are people who are registered to vote or
organisations based in the UK. It is important that the rules for future Scottish
referendums include appropriate safeguards to prevent funding of referendum
campaigners from non-UK sources.

Company donations 

32. The Bill specifies that a company is a permissible donor to a
referendumcampaigner if it is incorporated within the European Union and carrying
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on business in the United Kingdom. But it doesn‟t say that a company has to make 

enough money in the UK to fund its donation or loan. 

33. This risks foreign companies using UK subsidiaries to fund referendum
campaignsin Scotland with money that comes from outside the UK. For the
safeguard against foreign funding to be effective in terms of companies, there
needs to be an amendment to the Bill‟s definition of permissible donors to ensure

that only companies that have made enough money in the UK can donate or make
a loan to referendum campaigners.

New campaigners’ assets and data 

34. The Bill specifies that the rules on donations and loans would only apply
tocampaigners after they have registered with the Commission, other than for
political parties where the rules on donations and loans apply year-round. The Bill
does not require transparency about money or assets that campaigners have
received before they register. This means that voters will not have information
about who has backed campaigners financially before the start of the regulated
period. Having this information would help the Commission to ensure compliance
with and enforce the political finance rules more effectively after a referendum held
under this framework.

35. The Commission would welcome an amendment to ensure that new
campaignersshould be required to submit a declaration of assets and liabilities over
£500 upon registration. Data about voters is an increasingly valuable asset for
running targeted election campaigns, and the declaration should therefore include
an estimate of the costs the campaigner has incurred when buying or developing
the data they hold when they register.

Checking permissibility 

36. The Bill provides that individuals across the UK would be permissible donors to
referendum campaigners as long as they are included on an electoral register
anywhere in the UK. In order to check donations for permissibility, campaigners
need to have access to the electoral registers. However, the duty to provide a copy
of the electoral register to referendum campaigners under this framework would
only be extended to EROs in Scotland, who would only be able to supply copies of
the local government register. This means that there would be no automatic route
for campaigners to check the permissibility of donors other than those registered as
local government electors in Scotland. The Scottish Government will need to find a
practical solution to this issue in order to enable campaigners to fully comply with
their legal duties under the proposed legislation. A longer term solution would be
for the Scottish, UK and Welsh Governments to legislate to provide access to all
electoral registers for registered campaigners at referendums which have been
enabled via legislation in devolved administrations

Donations to political parties 

37. The Bill specifies the controls that apply to donations to all registered
campaignersat a Scottish referendum except registered political parties or minor
parties. This is because rules on donations to registered political parties are
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reserved to the UK Parliament. Parties are already subject to the regulatory regime 
in the Political Parties, Elections and Referendums Act 2000 (PPERA). 

38. This is the same as the approach used in legislation for the referendums held
in2014 and 2016. However, whilst those referendums were held under Acts
designed for a single poll, this is a framework Bill that will apply to any future
Scottish referendum. It means that any future changes to the donation rules for
political parties under PPERA would also need to be considered for their relevance
to the framework of controls for referendums held under this Act. Scottish Ministers
may need to use their powers to modify this Act to keep pace with any changes
made to
PPERA.

Transparency of campaign spending 

39. Communication between campaigners and voters during a referendum is an
important part of the democratic process. It is therefore important that there is
transparency about the money being spent on campaigning. Our public opinion
research3 conducted earlier this year found that just over half (51%) of respondents
in Scotland thought that inadequate regulation of the money political parties spend
on their election campaigns was a problem. A number of changes should be made
to the Bill to address this.

Better information about campaign spending 

40. The Bill specifies that campaigners must prepare a return of their
referendumexpenses after the referendum. They must list all the payments they
have made to suppliers, all disputed claims and all unpaid claims. But it does not
require campaigners to give details about what they spent money on, or when,
where and how they spent it.

41. The Commission would welcome an amendment so that campaigners would
berequired to include this information in their spending returns. This would give
voters more meaningful transparency about how campaigners have spent money
trying to influence them. It would also would help the Commission to ensure
compliance with and enforce the political finance rules more effectively after a
referendum held under this framework. Any requirement for additional information
will need to be proportionate so that it does not impose an unreasonable burden on
campaigners when they compile their spending returns.

Earlier information about campaign spending after the referendum 

42. Referendum campaigners that spend £250,000 or less at the referendum would
berequired to report their expenses within three months after the poll. For those
that spend more than £250,000 the deadline would be six months. After these
spending returns have been submitted to the Commission, we would also need to
carry out compliance checks and prepare the spending returns for publication. That
means in practice that information about the highest spending campaigners will not

3 The finding stems from our annual “Winter tracker” survey designed to provide an overview of public 
sentiment towards the process of voting and democracy in the UK. The result of the 2019 survey can be 
found here: https://www.electoralcommission.org.uk/our-work/our-research/public-opinion-
surveys/wintertracker   
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be available before around nine months after a referendum. During this time, voters 
have no information about how much money campaigners spent, or what they 
spent it on, to influence the result. 

43. Information about money spent needs to be available to voters and us as soon
aspossible after a referendum, while it is still a live issue. When the Commission
undertook research4 with the public on political finance regulation and digital
campaigning in 2018, participants said they wanted to see information about
spending by campaigners reported more quickly after an election or referendum.
The Commission would welcome an amendment to the Bill to bring forward the
deadlines for campaigners to submit their spending returns, particularly to reduce
the deadline for those that spend more than £250,000 to less than six months. A
shorter deadline would still need to allow time for campaigners to have their returns
audited before submission.

44. Additionally, the participants in the research thought that submitting
spendingreturns after a campaign was too late. Some thought that campaigners
should have to report their spending during a campaign. The Commission also
wants information to be available to voters and us more quickly during a campaign
and would therefore welcome an amendment to provide for reporting of spending in
real time. The amendment could set out the detail of such a requirement or provide
for details to be set out in future under the powers to modify the Act.

45. We are in discussion with Scottish Government officials about how
theserecommendations could be implemented in law and will be able to update the
Committee on the progress of these discussions in due course.

Engagement with disabled voters  

46. It is important that campaigners are able to engage with disabled voters. Under
theBill the cost that a campaigner incurs when translating referendum material into
an accessible format will count towards their spending limit.

47. The Commission would welcome an amendment to the Bill that ensures that
expenses incurred which are reasonably attributable to an individual‟s disability

should not count towards the campaigners‟ spending limits. With an exemption in

place, campaigners would not have to consider how addressing accessibility needs
will impact on their spending limits, and would therefore make it easier for them to
make campaign material and events accessible to voters with disabilities. An
exemption could be modelled on the exemption that are already in place for
nonparty campaigners at Scottish Parliament elections. Enforcing the rules

48. It is important for voter confidence and the integrity of the referendum
thatcampaigners comply with the rules. The Bill needs to ensure that there is a
sound regulatory framework in place, with meaningful deterrents that will
encourage campaigners to comply with the rules.

4 In 2018 the Electoral Commission contracted research agency GfK to carry out qualitative research with 
the public to get their views on political finance regulation and digital campaigning. The result of the 
research can be found here: https://www.electoralcommission.org.uk/our-work/our-research/research-
reportlibrary/political-finance-regulation-and-digital-campaigning-a-public-perspective   
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49. The Electoral Commission‟s public opinion research5 found that a fifth (19%) of the
respondents in Scotland disagreed that the authorities would take appropriate
action if a political party or campaigner breaks the rules. The Commission needs
the right tools to address voters‟ concerns by ensuring compliance and deterring

breaches of the law. In order to ensure a more robust regulatory system for future
Scottish referendums we recommend that the Commission‟s investigative and

enforcement powers are strengthened.
Increasing the Electoral Commission’s maximum fine 

50. The Bill would limit the maximum amount the Commission could fine
campaignersfor breaches of referendum laws to £10,000 for individual offences. It
is important that the level of financial penalty for breaches of the law is high enough
to have a deterrent effect that encourages compliance by all campaigners.

51. A suitable maximum fine for offences relating to Scottish referendums should
beproportionate to the spending and funding of the designated lead campaigners,
and it should reflect the seriousness of offences under this Bill.

52. As a benchmark, the level of financial penalties available for breaches
ofreferendum law should be in line with the fines that other comparative regulators
are able to impose, such as the Information Commissioner‟s Office (ICO). The ICO

has a maximum fine of £500,0006 under the Privacy and Electronic
Communications Regulations. The Commission would encourage the Scottish
Parliament to consider £500,000 as a starting point when determining its maximum
fine for Scottish referendums.

Strengthening the Commission’s powers to obtain information 

53. As with the Electoral Commission‟s powers at Scottish Parliament elections, the

Bill gives the Commission wide evidence-gathering powers once it has opened an
investigation. However the Commission‟s powers to gather information to assess

whether we need to open a formal investigation are more limited. That is because
the Commission is only able to obtain information related to the income and
expenditure of registered referendum campaigners.

54. If the Commission needs information about those that campaign without
havingregistered, we currently rely on third parties cooperating voluntarily with us.
The Commission‟s experience is that organisations have been reluctant to give this

information on a voluntary basis.  Strengthening the Commission‟s powers to

obtain information would allow us to deal with compliance issues in real time. For
example, with the increase in online campaigning the Commission would want to
have the power to require social media companies to give us information about the
source of an online campaign that is running anonymously.

5 The finding stems from our annual “Winter tracker” survey designed to provide an overview of public 
sentiment towards the process of voting and democracy in the UK. The result of the 2019 survey can be 
found here: https://www.electoralcommission.org.uk/our-work/our-research/public-opinion-
surveys/wintertracker  
6 The ICO imposes fines under both the PECR and GDPR. The ICO‟s fine under the General Data 
Protection Regulation was significantly increased last year to up to €20 million or 4% of the organisation‟s 
turnover 

55. It is important for voter confidence that the Commission is able to deal
with compliance issues in real time. We would be able to do that more effectively at
future Scottish referendums if our powers to obtain information outside an
investigation were strengthened. This would be consistent with regulation in other
fields.
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Sharing information 

56. The Bill gives the Commission the power to share information relating to our
responsibilities at a referendum with other bodies. However, in some cases the
Commission holds information which does not directly fall under our remit at the
referendum, but would benefit another regulator or enforcement body in
undertaking their duties. Currently the Commission is not able to share that
information, and where we can rely on other regulators using their powers to get
the information from us. In the normal accepted way for regulators, the
Commission would want the power to share information with other bodies where it
is in the public interest to do so.

Ensuring fairness for campaigners  

Restriction on publication of promotional material by central and local government 

57. The Bill would prohibit Scottish central and local government and public
authoritiesfrom publishing material about the referendum, or material designed to
encourage voting, during a specified period before polling day. This is to prevent
government using the considerable public resources at its disposal to try and
influence the outcome of the referendum during the final part of the campaign.

58. The restriction covers a wide amount of material, but it only applies during the final
28 days of the referendum period. This means that government and public
authorities may spend potentially significant amounts of public money promoting
their preferred outcome as close as four weeks before polling day. During the same
period, referendum campaigners – including any officially designated lead
campaigners – must work within statutory spending limits. It can affect voter
confidence if there is a perception that the rules on spending do not apply equally
during the referendum period. This was an issue of significant public importance
and debate ahead of both the 2014 Scottish independence referendum and the
2016 EU referendum.

59. The restriction on the publication of promotional material by central and local
government set out in the Bill should apply during the whole of the referendum
period. To mitigate the potential impact on activity which would be considered the
normal day-to-day business of governments and public authorities, the scope of the
restriction could be redrafted to apply to more specific types of activities or issues.

60. The Commission recognises that the Scottish Parliament is unable to legislate to
restrict the activities of other governments in the UK. However, in the absence of
any statutory limitations, where the subject of any particular referendum is a matter
of interest to other governments in the UK, we would expect and encourage
voluntary compliance with the same restrictions on the publication of referendum
material, which was the case for the 2014 Scottish Independence referendum.

Financial memorandum 
61. The Commission notes that the financial memorandum accurately reflects the

costs the Commission incurred in carrying out our duties at the 2014 Scottish
independence referendum. Some costs, particularly those related to public
awareness activity, are subject to fluctuation and we would expect to provide
an updated estimate of our costs ahead of any future referendum.
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Referendums (Scotland) Bill glossary 

Application period 
The period in which permitted participants are able to apply to become a designated 
organisation. Applications are to the Electoral Commission. The application period 
provided for is 28 days.  

Campaign reporting deadlines  
The date by which registered campaigners (designated organisations and permitted 
participants) must report to the Electoral Commission on how much they spent on 
their campaign, as well as providing information on donations and loans. 

Decision Period 
The period in which the Electoral Commission evaluates and decides which 
applicants should be appointed as designated organisations. The decision period 
provided for is 16 days and follows on immediately from the application period. The 
decision period ends two days prior to the start of the referendum period.  

Designated organisation 
The organisation designated by the Electoral Commission as the lead campaign for 
one outcome of the referendum. Upper spending limit of £1,500,000. A designated 
organisation can be appointed for both, or only one, outcome of the referendum. 

Donation 
Money, goods, property or services which have a value over £500 and are given to a 
registered campaigner for referendum campaigning.  A donation can be given 
without charge or on non-commercial terms.  

Notional spending  
Notional spending is the difference in value between the commercial rate for an item 
or service and the price a permitted participant or designated organisation actually 
pays for it.  

Permitted participant 
An organisation or an individual which plans to spend over £10,000 campaigning for 
a specific outcome at the referendum. Permitted participants are subject to an upper 
spending limit of £150,000. Political parties represented in the Scottish parliament 
have separate spending limits, depending on their vote share at the last Scottish 
Parliament election.   

Pre-poll reporting 
Designated organisations and permitted participants, must report certain donations 
and loans to the Electoral Commission received prior to them applying to register 
with the Electoral Commission. This is called pre-poll reporting. 
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Referendum period 
A formal campaigning period prior to a referendum during which certain rules on 
campaigning and spending apply. Sometimes referred to as a ‘regulated period’. 

Registered campaigners 
Any campaigner spending £10,000 or more campaigning at the referendum 
(designated organisations and permitted participants) registered with the Electoral 
Commission.  

Registered political party  
A political party that is registered by the Electoral Commission under the Political 
Parties, Elections and Referendums Act 2000.  

Relevant day 
The day on which secondary legislation is laid in the Scottish Parliament to provide 
for a referendum. 

Relevant donation 
A donation of £7500 or more given to a permitted participant or a designated 
organisation which is used to fund campaigning for the referendum. 

Reporting period 
The time during which any registered campaigner (permitted participants and 
designated organisations) spending more than £10,000 on the referendum campaign 
is required to provide the Electoral Commission with reports on the donations it has 
received and any loans it has used as well as the money spent on campaigning. The 
bill provides for four reporting periods which cover the period from the relevant day to 
the day before the referendum.  

Unregistered referendum campaigners  
Individuals and organisations planning to spend up to £10,000 on campaigning in the 
referendum. These campaigners do not need to register with the Electoral 
Commission.  
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Glossary: electoral administration 

Chief Counting Officer (CCO) 
The person with overall responsibility to conduct a national referendum, and 
sometimes a local referendum. The Convener of the Electoral Management Board in 
Scotland. Under the Referendums (Scotland) Bill the Chief Counting Officer has 
powers of direction and overall responsibility to deliver the poll. 

Counting Officers (CO) 
A people responsible for the voting process in their area. Their duties include issuing 
ballot papers, appointing presiding officers to run polling stations and verifying and 
counting the votes cast. One counting officer is appointed for each local authority 
area. Counting Officers are equivalent to returning officers in normal elections. 

Cut-off date 
The date by which those wishing to be allowed to vote as an absent voter by post or 
by proxy must have applied. For most postal and non-emergency proxy 
applications, the cut-off date specified in the Referendums (Scotland) Bill is 5pm on 
the eleventh day before the date of the referendum. In certain circumstances it is 
5pm on the sixth day before the date of the referendum. 

Electoral Commission 
The independent statutory body that regulates political party and campaign finance 
in the United Kingdom and sets standards and provides guidance on the 
administration of elections. Under the Referendums (Scotland) Bill, the Commission 
is tasked with administering national referendums, and has powers of guidance in 
relation to electoral administration. The Commission oversees the referendum 
process and its regulation. The Electoral Commission is responsible to the Scottish 
Parliament for oversight of the referendum. 

Electoral Management Board for Scotland  
The body which has the general function of co-ordinating the administration of local 
government elections in Scotland, assisting local authorities and others in carrying 
out their functions and promoting best practice. The Chief Counting Officer is the 
Convener of the Electoral Management Board.  

Sarah Atherton 
SPICe Research 
12/09/2019 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot 
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